BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

Ronal d & Bruce Si non, )
) DOCKET NOS.: PT-1997-171
Appel | ant s, ) and PT-1998- 19R
)
-VS- )
)
THE DEPARTMENT OF REVENUE ) FI NDI NGS OF FACT
OF THE STATE OF MONTANA, ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . ) FOR JUDI Cl AL REVI EW

The above-entitled appeals were heard on
Decenber 17, 1998, in the Gty of Helena, Mntana, in
accordance with an order of the State Tax Appeal Board of the
State of Montana (the Board). The notice of the hearing was
given as required by | aw

The taxpayers, represented by Bruce Sinon,
presented testinony in support of the appeals. The Depart nent
of Revenue (DOR), represented by Gene Wdner, regional
manager, presented testinony in opposition to the appeals.
Testi nony was presented, exhibits were received, and the Board
then took the appeal s under advisenent; and the Board having
fully considered the testinony, exhibits and all things and
matters presented to it by all parties, finds and concl udes as

foll ows:



FI NDI NGS OF FACT

1. Due, proper and sufficient notice was given
of this matter, the hearing, and of the tinme and pl ace of
t he hearing. All parties were afforded opportunity to
present evidence, oral and docunentary.

2. The property which is the subject of this
appeal is described as foll ows:

The inprovenents |ocated on Lots 21 through
24, Block 57, Billings Oiginal Townsite,
known as Fratt’s Condos, Unit 1, County of
Yel | owst one, State of Montana. (DOR | D nunber
A00367)

3. For the 1997 and 1998 tax years, the DOR
apprai sed the subject inprovenents at a val ue of $464, 041
and the land at a val ue of $64, 834.

4. The taxpayers appealed to the Yell owstone
County Tax Appeal Board on June 4, 1998 requesting a
reduction in value to $416,626 for tax year 1997. The
t axpayers did not dispute the DOR | and val ue of $64, 834.
For tax year 1998, the taxpayers appealed to the county
board on July 13, 1998, again requesting a value of
$416, 626 and accepting the DOR | and val ue of $64,834. The

stated reasons on the appeal forns were as foll ows:

| disagree with the nethod used to conpute ny
value. | do not accept the use of percentages.

5. In its Septenmber 25, 1998 decisions, the

county board denied the appeals, stating:
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It is the Board’s opinion this comon area is a
gray area. It should be up to the owners of the
subj ect property to review the Declaration of
Condom ni um Omership and anend as needed. This
appeal is denied.

6. The taxpayers then appeal ed that decision to
this Board on Septenber 29, 1998, citing the follow ng
reasons for appeal:

| do not agree with your reading of the condo

asso. (sic) Declaration.

STATEMENT OF THE | SSUE

The taxpayers dispute the percentage of ownership
assigned to the subject Fratt Condom nium Unit #1, housed on
the first floor of the Fratt Condom niumin downtown Billings.
The taxpayers state they do not dispute the DOR s determ nation
of total value for the building as a whole.

TAXPAYERS CONTENTI ONS:

The subject property is a condomniumretail/office
bui | di ng. The first floor, the basenent, and the nezzani ne
area are owned by the taxpayers and contain retail space. The
second and third floors are solely office space. M. Sinon
testified that he does not dispute the DOR |and val ue of
$64,834. He stated that he and his brother, Ronald Sinon, own
a 44 percent undivided interest in the |land, as owners of
CondomniumUnit 1. M. Sinon objects to applying a percentage

of ownership to the entire DOR val ue, including |and, since he



only owns 44 percent of the land. He wants to be assigned 44
percent of the value since that's all he owns.

The DOR reval ued the subject property, upon request
of the taxpayers, and applied a substantial reduction to the
ori gi nal appraised val ue.

M. Bruce Sinon asserted that no specification exists
in the condom ni um decl arati on docunents as to his percentage
ownership of the entire building. The DOR has ascribed 55
percent of the total value of the property to the taxpayers’
condomniumunit 1. The other two floors/condomniumunits are
assigned 22 percent each of the total val ue.

M. Bruce Sinon believes a nore appropriate val uation
met hod woul d be to subtract the DOR values for the second and
third floors and assign the renai ning valuation to the subject.

He testified the anmended condom nium association
docunments (Taxpayers’ Exhibit 5) are crucial to DOR val uati on.
The condom ni um associ ati on docunents dictate the percentage of
ownership in all general common el enents: all sidewal ks
plants and nmaterials installed on the property; the roof and
structural portions of the building, and all other elenents
necessary for the safety, maintenance and existence of the
condom ni um M. Sinmon described his understanding of the
general comon el enents of the building: the building entrance

| obby, the elevator, the colums, the outside wall, the roof,



si dewal ks, the water and sewer system |andscaping, and all
ot her structural elenments essential for safety and nai nt enance.

The condom ni um docunents state the percentage of
ownership for the general comon el enents shall be 60 percent
for Unit 1 and 40 percent for Unit 2. Such percentage of
owner shi p of common el enments shall be the owner’s liability for
common expenses and matters within the province of interest of
the respective owners, according to the condom ni um docunents
(Taxpayer’'s Exhibit 5, page 4).

M. Bruce Sinon believes the crux of the dispute lies
in the DOR's msinterpretation of the condom ni um docunents.
The DOR has assigned 60 percent of the total building value to
the subject unit 1 in accordance with its interpretation of the
condom ni um uni ts. He testified that if the sidewal k needs
replacing, for exanple, he pays 60 percent of the sidewalk
repair. The same situation would hold true for the *outside
skin® of the building, the sewer and water lines, and the
structural colums and foundati on.

M. Bruce Sinon believes the limted conmon el enents
to be the stairway |eading upstairs. He stated M. Wdner
believes the elevator and | obby are I[imted common el enents.
M. Sinon would characterize the el evator and | obby as genera
common elenments. He stated that the condom ni um associ ation

declaration has been anmended. The original declaration



described the elevator and |obby as part of wunit 2. He
testified that sliding doors now enter the | obby area,
rendering that area under general common use. M. Sinon stated
he currently pays 60 percent of the maintenance costs for the
el evator and | obby area, reflecting its usage as general common
ar ea.

M. Sinon testified unit 3 was purchased in the base
year 1997 by the present owner for $240, 000. Hs belief is
that this sale in the base year is the best indicator of nmarket
value. He subtracted the DOR |l and value for unit 3 (%$41, 258)
from the purchase price to arrived at a value for unit 3 of
$198,742. He stated unit 2 is essentially the sane size and
enpl oys the sanme usage so he arrive at the sane value as he
found for unit 3 ($198,742) He then subtracted the $480, 000
(the 1997 sales price times two for the other two units 2 and
3) fromthe total value for the inprovenents ($805,600) and
assi gned the remaining value to the subject property, $325, 600.
These ownershi p allocations equal approximtely 50 percent for
t he taxpayers and 25 percent for each of the other two units.

He stated further justification for the above
allocations is the property insurance for the buildings. The
condom ni um owners purchase a single policy covering the Fratt
Condom ni um Associ ation which is apportioned, for billing

pur poses, for each owner based on a specified requested



val uation by each owner. The taxpayers pay half of the
insurance premuns and the other two owners each pay 25
percent .

DOR' S CONTENTI ONS:

M. Wdner testified that the DOR wused the
repl acenent cost | ess depreciation approach to value due to a
scarcity of sales of condom nium properties simlar to the
subject. The incone approach, because of the m xed usage of
the building (office and retail), was not used for the sane
reason: a lack of good conparable properties. The cost
approach yielded a total value of $773,401 for the genera
comon el enents of building. The general comon el enents are
defined, according to the declaration of condom ni um ownership
for the Fratt Condom nium (Taxpayer’s Exhibit 5 and DOR
Exhibit B) as the foundation, colums, girders, beans,
supports, main walls, roof, entrance and exits of the buil ding,
the sidewal ks, water and waste disposal wunits and “al
apparatus and installations existing for conmon use. . .”, as
specified in the Declaration of Condom ni um Oawnership for Fratt
Condom ni um (Taxpayer’s Exhibit 5 and DOR Exhibit B). The
subj ect property was assessed at 60 percent of that tota
val ue, or $464,041. The DCR assigned a val ue of $40,109 for the
limted common elenents (the |obby and the elevator) in the

bui l di ng, but the subject property was not assessed a val ue for



those portions. The total DOR land value is $147, 350. The
subj ect property was assessed at 44 percent of the total |and
val ue, or $64, 834.

Thus, the DOR attributed 55 percent of the tota
property value to the subject property.

M. Wdner’'s testinony was that he was unaware of the
structural changes nade to the el evator/| obby area whi ch render
t hat area under comon general usage. However, he stated the
assessnment inplications of making such a change in the DOR
records woul d not be advantageous to the taxpayers.

BOARD S DI SCUSSI ON

The Board finds the taxpayers failed to present
substantial and <credible evidence in support of their
contention that the decision of the Yellowstone County Tax
Appeal Board was erroneous. The appeals are therefore denied.

The declaration of condom nium ownership for the
Fratt Condom nium (Taxpayer’s Exhibit 5 and DOR Exhibit B)
clearly define the general and limted common el enents as wel |
as the percentage of ownership in all comon elenents as
determ ned by the condom nium association representatives.
Thi s docunent assigns 60 percent of the ownership, “including
the sidewal ks, |andscaping, the structural portions of the
building and all other elenents necessary for the safety,

mai nt enance and exi stence of the building to the owner of unit



1, the taxpayers. The DOR has properly assessed 60 percent of
the total appraised value of the building, $464,041, to the
taxpayers. M. Sinon testified he does not question the val ue
determ nations found by the DOR through a series of neetings
between M. Sinon and M. Wdner.

Nei ther the Board nor the DOR may ignore the stated
declarations found in Taxpayer’'s Exhibit 5 and DOR Exhi bit B.
Only the parties to that docunent have the ability to create

sonme ot her distribution of ownership.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. 15-2-301 MCA

2. 15-8- 111, MCA. Assessnent - market value standard -
exceptions. (1) Al taxable property nust be assessed at 100%
of its market val ue except as ot herw se provided.

3. 15-2-301, MCA, Appeal of county tax appeal board
deci si ons. (4) In connection with any appeal under this
section, the state board is not bound by common |aw and
statutory rules of evidence or rules of discovery and nmay
affirm reverse, or nodify any deci sion.

4. 15-8-511. Undivided interest in common elenents of
condom ni um (1) Each unit of a condom nium project is

considered a parcel of real property subject to separate



assessnent and taxation. Each unit owner nust be assessed for
the unit owner’s percentage of undivided interest in elenments
of the condom nium project, except parks, owned in common by
the unit owners. The percentage of undivided interest stated
in a unit declaration is the figure to be used in assessing
common el enents under this section.

5. ARM 42.20.105 (b) Appraised value will be allocated to
each (condom nium) wunit according to its percentage of
i ndi vidual interest in condom nium common elenents. The
allocation will be based on the percentage of undivided
interest in the common elenments set forth in the condom ni um
declaration required by 15-8-111, 70-23-301, and 70-23-403,
MCA. Al | ocation of appraised value wll be determ ned by
mul tiplying the percentage (expressed as a decimal) tinmes the
apprai sed val ue of the entire condom ni um proj ect.

6. The appeal of the taxpayer is hereby denied and the
decision of the Yellowstone County Tax Appeal Board is
af firmed.
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ORDER

| T I S THEREFORE ORDERED by the State Tax Appeal Board of
the State of Montana that the subject property shall be entered
on the tax rolls of Yell owstone County by the Assessor of that
county at the 1997 and 1998 tax year values of $464,041, as
determ ned by the Departnent of Revenue. The appeal of the
taxpayer is denied and the decision of the Yell owstone County
Tax Appeal Board is affirned.

Dated this 3rd of February, 1999.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

PATRI CK E. MKELVEY, Chairman

GREGORY A. THORNQUI ST, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court wthin 60
days followi ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

| certify that on this 3rd day of February, 1999, a true
and correct copy of the foregoing Order was served by placing
same in the United States Mail, postage prepaid, and addressed
as foll ows:

Ronal d and Bruce Si nopn
217 d ark
Billings, Montana 59101

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Gene W dner

Regi onal Manager

Appr ai sal / Assessnment O fice
Yel | owst one County

P. 0. Box 35013

Billings, Montana 59107-5013

El wod Hannah, Chairman

Yel | owst one County Tax Appeal Board
2216 Ceorge Street

Billings, Montana 59102

DONNA EUBANK
Par al egal

12



